
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



426 1/ VIRGINIA LAW REGISTER. [Oct., 

IN THE CIRCUIT COURT OF RUSSELL COUNTY. 



Ashbrook et als. v. Browning. 

July 28, 1911. 

Constitutional Law — Elections — Payment of Poll Tax — Applica- 
tion to Have Names Placed on Voting List — Treasurer Acts Judi- 
cially — Treasurer's Right to Defend Motion — Proof of Fraud in 
Payment by Order of Voter Necessary. — Whete the notices were 
served in due time upon the treasurer, and the applications to have 
the names placed on the list were made in thirty days from the post- 
ing of the lists, and there was no evidence of actual fraud in the 
payment of the poll taxes of such applicants, beyond the fact that 
they were paid to the treasurer upon the signed orders of the appli- 
cants, and mere rumor that the payment was by political organization, 
or if there was any such evidence of fraud it did not fix it upon any 
particular individuals among such applicants, then the names of all 
applicants who have receipts, or who have made uncontroverted affi- 
davits that they had such receipts and lost them, and had paid their 
poll taxes, will be ordered placed on the lists. If wrongly so placed, 
the remedy is by challenge. 

Opinion. 

Wm. E. Burns, J.: In view of the importance of the ques- 
tion involved in this case, not only to 700 or 800 citizens, who 
have made application to have their names placed on the voting 
list, but to the community at large, I have given it as careful 
and thoughtful investigation as I am capable of doing. And in 
order to hear and decide the question "promptly," as the Con- 
stitution requires me to do, I have been compelled to secure 
a Judge from another Circuit to hold one of my courts, in ad- 
joining county, which is now in session. 

Four notices have been given, under Section 38 of the Con- 
stitution, and motions submitted by the applicants named in the 
notices. One notice for the 12th, one for the 17th, and two no- 
tices for the 19th of July, respectively, all of which have been 
served on the Treasurer five days previous to the days fixed for 
making the applications, which were made within thirty days 
from the time the lists were posted. 

It was contended, when the parties met on the 12th day of 
July, that the Treasurer had no right to employ counsel and con- 
test these applications, or motions, that he could not be heard to 
dispute his own receipts or to introduce any evidence upon the 
subject; but I held that the receipts were prima facie evidence 
and that the Treasurer might defend 

Section 21 of the Constitution requires, as a prerequisite to the 
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right to vote, that a person shall personally pay his taxes, and 
it has been decided by our Supreme Court of Appeals, Tazewell 
v. Herman, 108 Va. p. 416, that the Treasurer shall only put 
on the list such as have personally paid their poll taxes. What 
is meant by personal payment is defined by the same Court in 
Tilton v. Herman, 109 Va., page 503, to be a payment "by the 
voter out of his own estate or means and not by another out 
of that other's estate or means. The payment need not be by 
the voter in proper person. His bodily or physical presence is 
not necessarily enough if the payment be out of the tax payer's 
estate or means ; and the actual payment mav be by the tax 
payer himself or by his check, or through the hands of his clerk 
or authorized agent, or perhaps in other ways." 

It has been stated by counsel for both the applicants and the 
Treasurer, several times, and is admitted in this case, that the 
act of the Treasurer in leaving off the names of voters from the 
list is a judicial act, that in the performance of this duty, which 
the law imposes upon him, he acts as a judicial officer. That 
being true, the first question which naturally presents itself, 
under the peculiar circumstances of this case, is whether or not 
the Treasurer had the right in opposition to the motion of ap- 
plicants, to charge fraud, and enter that field; fraud being the 
charge and only ground upon which the right of the applicants 
to have their names placed upon the list is resisted, as stated in 
the main affidavit of the Deputy Treasurer filed in behalf of 
the Treasurer and relied on in this case; that is, that the affiant 
had been reliably informed and believes a campaign fund had 
been raised and deposited in bank in the name of the Chairman 
of the Democratic Party' for the county — that said fund was 
used by said Chairman for the payment of poll taxes in said 
county, through Democratic runners, — that poll taxes were paid 
by said runners out of said fund "and not out of the individual 
funds of the voters respectively." Affiant further states that, — 
"it has been notoriously charged for some time that said fund 
had been raised by the Democratic Party and that it is a no- 
torious fact that it had been so raised, and affiant has never 
heard any Democrat deny the fact." The reasons for affiant's 
conclusion are fully set out in the affidavit which will be noticed 
later in this opinion. 

Judge Cardwell delivering the opinion of the Court in Tilton- 
f. Herman, supra, page 105, said, quoting Tazewell v. Herman, 
"'it is manifest that one of the reasons for requiring that the 
voter shall personally pay his poll tax was to remedy a great 
evil which had prevailed at one time under the Constitution of 
1869. That evil was that political and other organizations, can- 
didates for office, and others, paid or caused to be paid, the 
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poll tax of voters in order to improperly influence and control 
the votes of the persons whose tax they so paid," and further 
said, page 511, "in our view, the Constitutional provision aimed 
at that class of voters who would not manifest enough interest 
in the government or the welfare of the community by qualify- 
ing themselves as voters in the prescribed mode, but would be 
willing to exercise the right to vote as any other citizen, al- 
though their rights to do so were secured by permitting another 
illegally to pay the taxes required of them and for corrupt pur- 
poses," etc. 

If the applicants permitted their taxes to be paid, as charged, 
then they permitted them to be illegally paid for corrupt purposes 
and they belong to the class designated by the Court. If they 
did not do so and are honest men, and did not pay their taxes 
out of their own means they would not be willing to be made 
tools for illegal and corrupt purposes and would direct this 
motion to be dismissed, and would not have permitted it to be 
instituted, but they are prosecuting this application very earnestly, 
which is shown by the fact that hundreds of them were present 
in person on the day they applied to be put on the list, and be- 
sides, when the question was raised as to whether or not they 
were represented, it was stated by counsel appearing for them 
that, all the applicants were represented by counsel by authority 
from the applicants. 

In this case it is not denied that the voters have receipts from 
the Treasurer or his deputies and their signatures are not denied, 
showing payment of taxes in the usual way; that the alleged 
"runners" presented orders signed by the voters in the form of 
exhibit "A" copied in said affidavit of John Hurt, Deputy Treas- 
urer as follows: "3-29-1911, H. M. Browning, Treasurer. Please 
find enclosed $1.58 in payment of poll tax for 1910. Please send 
receipt by O. G. Candler. 

"J. C. Bausell." 

It is admitted that in obedience to these orders, on payment 
of the money, the receipts were executed and delivered; it is 
admitted and has been argued, by counsel representing the appli- 
cants and the Treasurer, and up until the rule was changed by 
the Treasurer as hereinafter shown, for the said Treasurer who, 
it is admitted, has been Treasurer ever since the new Constitu- 
tion has been in force, to accept and receive taxes from the 
voters on orders of the kind above shown; it is admitted that 
the voters who paid their taxes previously upon such orders 
were given their receipts in the same form and were put on 
the voting list; it is not denied that most all of the applicants 
were placed on the voting lists for previous years ; it has been 
shown, and not denied, that the Treasurer, as late as April 14th, 
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1911, wrote a letter relative to the prepayment of taxes as a 

Prerequisite to the right to be placed on the voting lists, as 
ollows : 

"Lebanon, Va., April 14th, 1911. 
"My dear Sir: 

"1 have tried to get the tax tickets in easy reach of everyone 
but it has been impossible to get deputies in each district in 
the county, and realizing that every one will want to vote this 
fall I take this means ot reminding you that you are out for the 

following years: , , 1910. To be able to vote this fall 

this tax must be paid on or before May 6th, 1911. 

"You can settle this by seeing the deputy ,of your district if 
there is one or you can sign the following order and mail direct 
to me here at Lebanon, enclosing the money for the years that 
you are out and I will personally see that your name appears 
correctly upon the Treasurer's list when posted. 

"Attend to this matter at once as it is very important. The 
sooner attended to the better. 

Respectfully, 
"H.- M. Browning," 
"Treasurer." 
"P. S. The tickets for your district are in the hands of H. 
P. Dickenson, Jr., but if you mail me the money or send it by 
anyone sign the following order: 
H. M. Browning, Treasurer, 

Lebanon, Virginia. 

Fined enclosed $ — ■ — for the years , , , please 

give me proper credit so that my name will appear upon the 
Treasurer's list when posted. 

Respectfully, 



Date here . 

I need not decide whether, under these undisputed facts, the 
Treasurer would now be estopped, in this proceeding, from deny- 
ing the right of the applicants to be placed on the lists, on ac- 
count of alleged fraudulent or illegal and corrupt conduct, as 
now charged in said affidavit, and without further notice to the 
applicants, since the parties have been permitted to file their af- 
fidavits and leave given to the Treasurer to make defense, but, 
it is evident that, if not stopped, the acts and conduct of the 
Treasurer would work a gross fraud on the voters under the 
circumstances of this case. 

A judicial act affecting the rights of an individual pre-sup- 
poses notice, of some kind, to the individual to be affected, be- 
fore the act is performed; instead the Treasurer received the 
money under the same conditions as it was his custom to do 
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formerly, when he put the voters on the lists, and now, without 
any notice to the voters, judicially determined that their poll 
taxes had not been paid in the manner provided by law so as 
to permit them to be placed on the lists, contrary to his former 
judicial determinations under like circumstances and left the 
voters off the list without giving them any intimation of his in- 
tention to change his former rule. I believe the voters should 
have some kind of notice of the Treasurer's judicial act, es- 
pecially under the circumstances, not disputed, in this case. If 
the Treasurers would, when they have reason to believe that 
money is paid for another and not out of that other's estate or 
means, or by his authority, upon the receipt, or otherwise, in- 
dicate, so that the voter might be apprised of the fact, that with- 
out further evidence the party's name would not be put on the 
list it would make it well nigh impossible for troubles of this 
kind to occur over the payment of poll taxes as a prerequisite 
to the right to be put on the list. Any reasonable rules which 
Treasurers might adopt and universally enforce would readily 
be acceded to by the voters. The proper time for settlement 
of this matter, or an opportunity to settle, is — when the money 
is paid on orders and the receipts given ; if the voters are not 
given an opportunity, then, to settle they should, it seems to me, 
beyond question, under the circumstances of this case, have no- 
tice and be given an opportunity to be heard before the matter 
has been judicially detei mined against them. 

Let us consider the whole evidence in the case, upon the de- 
fendant's theory that he was not required to give notice of his 
action and that the applicants should not be permitted to have 
their names entered upon the list, to see what the proper, just, 
legal, fair and equitable conclusion is. 

But, it is said by the defendant that he could not compel all 
the witnesses he desired to appear and give evidence. After 
the case was called and the applicants offered the records and 
filed the receipts and orders I continued the case, upon motion 
of the defendant, for four days, to enable him to get witnesses, 
although several hundred of the applicants were personally 
present when the motion was made in their behalf and a great 
many returned and were personally present when we met on the 
day to which the motion had been continued. Then an affidavit 
was presented by the defendant and a motion made, based 
thereon, for rules and attachments against witnesses, not 
previously summoned and for further continuance of the case 
until after the next term of my court; upon that motion I gave 
my written opinion, tentatively, that I did not think the case 
should be further continued and that I believed it was intended 
for these motions to be heard on affidavit, unless parties agreed 



1911.] ASHBROOK V. BROWNING. 431 

to examine witnesses ore tenus, and if so agreed I would hear 
them, but that I did not have power to compel attendance of 
witnesses by rule and attachment if the parties were to show 
cause; thereupon counsel for defendant asked leave to look up 
authorities and to argue the questions, which was granted, and, 
after full argument, I filed a further written opinion adhering 
to my original ruling. I deem it proper to have said opinion 
and also this final opinion filed with the papers in this case and 
shall so direct when I enter the order. 

How many weeks it would have taken to try this case in any 
way than that determined no one can even conjecture. 

In considering the case, upon the whole evidence it should be 
done, as far as possible under the light of all legal rules which 
can be brought to bear upon the subject, some of which it may 
be well to present in the outset. In addition to what Judge 
Cardwell said, in delivering the opinion of the Court in Tilton v. 
Herman, supra, as to the right of the voter to pay his poll tax 
through an agent, he further said, among other things, 109 Va., 
511, quoting from another case cited, that, "a liberal construc- 
tion should obtain in favor of the voter's right to make the pay- 
ment through another," citing 15 Cyc, page 297, which goes 
further upon the same subject, and on page 289 of the same book 
it is stated that, "a tax receipt, if signed by the proper officer. 
is sufficient evidence of the payment of taxes. In the absence of 
such receipt the voter's affidavit may be accepted as prima facie 
evidence of the payment of his taxes, and he need not produce 
the receipt if he can furnish other satisfactory evidence that his 
taxes have been paid." 

The voter's affidavit of his taxes is only, "prima facie evidence 
of the payment," and in the absence of the receipt he must 
furnish other satisfactorv evidence that his taxes have been paid, 
but "a tax receipt, if signed by the proper officer, is sufficient 
evidence of the payment of taxes." There is another kind of 
evidence, not disputed, but admitted in this case, as strong and 
potent as the receipts themselves, and that is, — the orders of the 
voters whose signatures were appended by them in person, or 
through others, who have been shown to have authority from 
the voters to do so. Orders in the form sent out bv the defend- 
ant, Treasurer, on the 29th day of March last, with his letters 
saying, "it has been impossible to get deputies in each district 
in the county," and, after reminding the voter of the years for 
which he has failed to pay his taxes, further states, "you can 
settle this by seeing the deputy of your district if there is one, 
or vou can sign the following order and mail direct to me here 
at Lebanon, enclosing the money for the years that you are out 
and I will personally see that your name appears correctly upon 
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the Treasurer's list when posted." "P. S. — But if you mail me 
the money or send it by another sign the following order." 

If said orders, bearing the signatures of the voters, were not 
written by them, or by their authority, then, of course, they 
were forgeries, but the genuineness of the orders are proven by 
affidavits, not denied, and, if they be the genuine orders of the 
voters, who may reside in districts where it is impossible to get 
deputies, then the legal purport and meaning of each order and 
positive statement ot each voter is that — I have appointed the 
bearer, named therein, as my agent to act for me and to pay 
taxes for me out of my money enclosed in my order. If the 
orders are genuine and the parties are honest, upright law abid- 
ing citizens no other meaning can be given to the orders. The 
order encloses the money in payment for poll tax and requests 
that the receipt be sent by the. party to whom the order was 
given. 

On account of the inability of the treasurer to have deputies 
appointed, according to Jiis own statement, it became necessary 
for persons to pay their poll taxes either by letter, with order 
enclosed to the treasurer, or send direct to the treasurer's' office 
at the county seat. The order, if sent by a reliable man, who 
swears to its genuineness, is certainly as good as to enclose it 
by letter, and was the safest. 

The list, which it is asked to have corrected and the names 
of the applicants entered thereon, has never been sworn to by 
the treasurer as required by law. During these proceedings, 
when the question was raised, his counsel asked that he be per- 
mitted, to swear to the list, but counsel for the applicants objected. 
The original having been returned to the clerk's office, copies 
of it, as filed in the clerk's office, posted, the sheriff's return, on 
oath, as to posting the copies, which return is also of record, 
and motion having been made to correct the list, the objection 
was sustained. 

The joint affidavit of two citizens, whose integrity is not im- 
pugned, as follows: "This day personally appeared before me, 
B. C. Taylor, a notary public, in and for the county and State 
aforesaid, E. R. Combs and W. A. Howard, who after being 
by me duly sworn says that he has examined the list of names in 
the notice given by the applicant in this case; that he is person- 
ally acquainted with a large part of the persons whose names are 
therein given and knows by reputation and otherwise the poli- 
tics of practically all of them ; and that to the best of his knowl- 
edge and belief at least 800 of said persons are Democrats, and 
that nearly all of whom are on the treasurer's list for 1910 as 
having personally paid their State capitation taxes for the years 
1908 and 1909, six months prior to election held in November, 
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1910 ; that he also so examined the list of two hundred and sixty- 
three names contained in the order offered by counsel for H. M. 
Browning, treasurer, defendant in this case on a former day of 
the hearing of this case, and that of the names of persons con- 
tained therein and not included in the notice in this case at least 
180 are Republicans." 

The joint affidavit of six citizens whose character and integrity 
is not impugned has been filed in this case and is in the words 
and figures following: 

"This day personally appeared before me, B. C. Taylor, a 
notary public in and for the county and State aforesaid ; Dr. A. 
K. Gilmer, C. W. House, S. Aston, M. C. Clark, T. A. Hendricks, 
and W. E. Gilmer, who after being by me duly sworn, made 
the following affidavit : 

"Affiants to the best of their knowledge and belief state on 
oath that the Republican party held its convention for the nomi- 
nation of county officers on the first day of April, 1911 ; that 
among other candidates nominated as Republican candidates for 
county officers are J. A. Henritze, clerk; John Hurt, treasurer; 
G. W. H. Gilmer, sheriff; that H. M. Browning, the present 
treasurer, is a nephew of George W. H. Gilmer, a first cousin 
of J. A. Henritze, and John Hurt married the said Browning's 
first cousin. That the said John Hurt had been deputy treasurer 
for H. M. Browning for some years and has lived in the town 
cf Lebanon, conducted the treasurer's -office and spent his time 
at work therein; that H. M. Browning lived and now lives eight 
miles in the country and was and is only occasionally in the 
treasurer's office in Lebanon. 

That for 1910 the said John Hurt, deputy treasurer, signed a 
list of voters who had paid their poll tax and filed same in the 
clerk's office. 

That Russell county is a large county and many of the voters 
lived and now live a long ways from the court house and know- 
ing that the said John Hurt was a candidate for treasurer the 
voters much preferred to send their money and orders for tax 
tickets by a trusted messenger who could obtain the tickets or 
a receipt at the time of payment than to trust to the uncertainty 
of the mails and the said. John Hurt, and in addition to this 
Browning had a few deputies and they were usually inaccessible 
to Democrats, as shown by papers filed herewith marked exhibit 
No. 1. This accounts for so large a number of voters sending 
their taxes by messengers. 

"That J. A. Henritze, candidate for clerk, has spent the bulk 
of his time for the last three months in the treasurer's office 
with the said John Hurt, as affiants verily believe, for the pur- 
—2 
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pose of making up a list of the voters who should not be placed 
on the list and assisting the said John Hurt in passing thereon. 

That affiants are informed and verily believe that a campaign 
fund was raised by the Republican candidates for office and 
their friends and used with the knowledge of said candidates 
and of the said Hurt and Browning for the purpose of paying 
poll taxes for voters, and that poll taxes were paid for many 
voters out of this fund and knowing this, fact said voters were 
placed on the list by said Treasurer of his said Deputy John 
Hurt. 

That your affiants verily believe the defense of this case made 
by the Treasurer is not made in good faith for public weal, but 
in order that his kinsmen may profit thereby, and that said 
Treasurer had employed two high-priced attorneys to defend this 
application and they verily believe that an arrangement either 
expressed or mutually understood between them whereby his 
kinsmen, the said candidates, are to help him defray the ex- 
penses of this litigation and said candidates are actually partici- 
pating in the defense of this application. 

As to the alleged list of 263 men referred to in affidavit ;• Dur- 
ing the progress of this case the judge asked the Treasurer to 
file a list of applicants as- to whom he had no defense and, in- 
stead of so doing he filed a list of some 50 of the said applicants 
and then undertook to get some 200 Republicans on the corrected 
list who had not even filed any notice of application to have 
the list corrected and their names placed thereon. A number of 
this 200 have been seen and most of them, as these affiants have 
been informed and verily believe, stated that if their taxes had 
been paid they knew nothing about it. 

Exhibit No. 1 referred to in said affidavit being the letter here- 
tofore copied and the affidavit of Melvin Kestner which is in 
the words and figures following: 

"This day personally appeared before me, J. B. Kennedy, a 
notary public in and for the County and State aforesaid, Melvin 
Kestner, who states on oath as follows: 

That G. H. Gilmer, Republican candidate for sheriff for 

Russell County came to me on the day of April 1911 and 

asked me if I was in shape to pay my poll taxes. I said I did 
not know. Some two weeks later the said Gilmer came back 
to me again, asked me to give him my order for poll taxes. I 
replied that I had already sent it together with my money for 
my poll taxes for 1908, 1909 and 1910 by a Democrat. The said 
Gilmer saying : "I am afraid you will not get on the voting list. 
You have sent it by the wrong man," or words to that effect. 

My name is not on the list of qualified voters for my district 
posted on — day of June, 1911. I have a receipt for my poll 
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taxes signed by Jno. Hurt D. Tfeas. for 1908, 1909 and 1910. 
Paid more than six months prior to the election to be held in 
November 1911." 

The affidavit of thirteen other citizens, whose character and 
integrity is not impunged, is in the words and figures following: 

"This day personally appeared before me the undersigned 
Notary public, in and for the County aforesaid in the State 
aforesaid, J. T. Candler, J. T. Pucket, J. W. Davis, E. M. 
Ireson, M. L. Barrett, M. C. Clark, J. M. Todd, T. J. Jessee, 
E. D. Gray, Ira R. Fuller, C. B. Boyd, Frank Hanson and N. 
W. Easterly, who being duly sworn do say on their oaths that 
they are citizens of the County of Russell ; that Russell is a 
large county and many points inaccessible to the Court House, 
or rather inconvenient to come to the court house from said 
points ; that prior to last year there had not been any organized 
efforts on the part of the Democrats to urge the citizens to pay 
their poll taxes, but that for many years past it has been the cus- 
tom of the treasurer, H. M. Browning, to receive in bulk, and at 
the hands of messengers, poll taxes of a large number of Repub- 
licans, who by their party leaders had been urged to keep their 
poll taxes paid, and to place the name of such Republicans upon 
the list required to be filed in the clerk's office of the parties who 
had. paid their poll taxes six months prior to a general election. 
Affiants do not mean to say that said treasurer did not receive 
poll taxes in bulk from such Democrats as chose to send said 
taxes to him and place them upon the list, but simply to say 
that prior to last year such cases were rare, so affiants say that 
the custom and habit of said treasurer was for years past to re- 
ceive poll taxes paid in bulk through the hands of messengers 
and place their names upon the said list heretofore mentioned." 

The last two affidavits are not denied. 

So it appears that John Hurt, deputy treasurer, has been in 
active charge of the treasurer's office and that the list for 1911 
was made from data furnished by him, or, in other words, it 
was his list, in the name of the treasurer, which was filed in the 
office. 

The candidates and their relationship, as shown in said affi- 
davits, and the active control of the treasurer's office by the said 
Hurt, as deputy for the said H. M. Browning, is not denied. 
Under these peculiar circumstances, and the fact that many of 
the voters, applicants, lived and now live a long distance from 
the court house, it is reasonable that they would prefer to settle 
their taxes in the manner stated in said affidavits, and more es- 
pecially, would it be natural, when, in connection with said affi- 
davits we consider the last affidavit of the thirteen and one other 
affidavit, not denied, filed in behalf of the applicants in the words 
and figures following : 
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This day personally appeared before me the undersigned 
notary public in and for the county and State aforesaid, J. C. 
Rusnake, who being by me duly sworn, says on his oath that he 
is a resident and voter of the Lebanon magisterial district of 
Russell county, Virginia, and has been for the past eight years; 
that during the early part of the year 1910 he was engaged in 
procuring the payment of poll tax of all delinquent Republicans 
of said county so as to entitle them to vote in the fall election 
of 1910; that while thus engaged he was frequently in corre- 
spondence and consultation with H. M. Browning, treasurer of 
said county, and John Hurt, his deputy; and J. A. Henritze, a 
Republican worker of prominence in the county and now Re- 
publican candidate for clerk of said county; that on one occa- 
sion the said J. A. Henritze, in the presence and hearing of said 
Browning and Hurt, told affiant to procure from Republicans 
who had not paid their poll taxes orders so that they might be 
paid, and that he, Henritze, would furnish the money with which 
to pay them. That on another occasion said Browning stated 
to affiant, who was at that time acting as deputy for said Brown- 
ing, in the collection of taxes, that there was money out to pay 
delinquent Republican poll taxes, and requested affiant to look 
after payment of these taxes in other parts of the county, and 
leave the Lebanon magisterial district to be looked after by 
J. A. Henritze and the other boys. That on another occasion 
while he was deputy for said Browning, said Browning told 
affiant to see all Republicans before the time expired in which 
they could pay their poll taxes, but to let Democrats look after 
their own men. That on another occasion affiant was present 
in the office of said treasurer when Joe Jessee, a Republican, 
in the presence of affiant, paid to said Browning, treasurer, the 
poll taxes of delinquent Republicans, the exact number of which 
is not now known by affiant, but amounting to above Forty 
Dollars, the date being about the 7th of May, 1910; and on 
the evening of that day said Jessee brought another list of 
fifteen men and requested affiant in the presence of Browning 
to attend to having the poll taxes of this list paid off; that said 
Browning then remarked to affiant and said Jessee that we 
would have to prepare some kind of order — that the Democrats 
were watching him, and thereupon J. A. Henritze and Ira Gray 
in the presence of affiant prepared orders purporting to be from 
each of said fifteen persons above mentioned, and signed the 
names of said persons, to said orders, delivered them to the 
affiant together with the necessary amount of money to pay 
said taxes, which said orders and money was by affiant then 
and there delivered to said John Hurt, deputy treasurer as 
aforesaid, who made out and delivered to affiant separate re- 
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ceipts in the name of each said fifteen parties, and all of. which 
said parties said Jessee then and there stated to be Republicans. 
That affiant personally knows of the said Browning, treasurer, 
on several other occasions, accepting money in payment of poll 
taxes from Republicans which said money was known to him 
at the time to be furnished by parties other than the voters 
and which voters were by said Browning, treasurer, put on his 
list and certified as having personally paid their taxes. That on 
the said evening of May 7th, 1910, affiant received from the 
post office in Lebanon, Virginia, a letter to said Browning, treas- 
urer, from R. W. Dickenson, giving the name of a young man of 
Castlewood who had not paid his poll tax and stating that said 
party was a Republican and asking that he be placed on the list 
of those who had paid their poll taxes, but enclosing no money 
to pay said taxes; that said letter was opened by John Hurt, 
Deputy Treasurer, in the presence of affiant and read by said 
Hurt to affiant ; that said Hurt asked affiant what he, ought to 
do about this party as no money was enclosed to pay his taxes; 
that affiant said to Hurt, 'If you want to put him on the list here 
is $1.58;' that said Hurt accepted said money, executed a receipt, 
in the name of said party and delivered same to affiant; that 
affiant afterward examined the list certified by the Treasurer as 
having personally paid their poll taxes for that year and found 
the name of said party on said list." 

This affidavit is not denied. In addition to these and other 
affidavits filed in the case the affidavit of the "Democratic work- 
ers or runners," is filed in behalf of the applicants and is in 
the words and figures following: 

"This day personally appeared before me, B. C. Taylor, a 
Notary Public in and for the county of Russell and State of 
Virginia, O. G. Candler, who being by me duly sworn says on 
his oath that all orders presented by him to the Treasurer of 
Russell county and referred to in the affidavit of John Hurt, 
Deputy Treasurer; filed in this cause, were, so far as he knows, 
signed by the parties whose names appear to be signed thereto, 
and any of- the said orders which were signed by him for the 
parties, were signed at the request of the party making die order 
and that he did not sign the name of any party to any order with- 
out the authority of that party so to do. That so far as he 
knows, the payment of all poll taxes delivered by him to the 
Treasurer or one of his deputies was made out of the party's 
means then on hand or with money borrowed by the said party 
for the purpose." 

Following the said affidavit on the same sheet is Another affi- 
davit in words and figures as follows: 
"Virginia, Russell County, to-wit : 

I, R. H. Akers, William Buckles, W. H. Clay, A. B. Dye, W. 
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C. Grigsby, Landy McCloud, E. L. Musick, W. E. Rasnake, R. 
E. Runyon, S. B. Robinson, C. T. Smith, D. B. Smith, J. J. 
White, J. C. Rasnake, J. F. Yates, being first duly sworn do 
say on my oath that we have read the foregoing affidavit of O. 
G. Candler, and as to the payment of any poll taxes made by 
us and referred to in the affidavit of John Hurt, Deputy, Treas- 
urer, we make the same statement made by the said O. G. 
Candler in his foregoing affidavit. 

Sworn to before me this 19th day of July, 1911. 

B. C. Taylor, 
Notary Public." 

Another affidavit having the same purport and meaning of the 
two last above is made by another person and is not necessary 
here to quote. To all of which, and in rebuttal, the joint affidavit 
of H. M. Browning and John Hurt, his Deputy, is filed and is in 
the words and figures following: 

"Affidavits of John Hurt and H. M. Browning, in rebuttal of 
affidavits filed by plaintiffs. 

"Affiants, John Hurt and H. M. Browning, state on oath in 
answer to the affidavits of C. W. Hunt and others filed herein by 
the plaintiffs that if there was any campaign fund raised by the 
Republicans in the campaign for the present year, affiants are 
ignorant of the fact, and affiants further state that the charges 
in the affidavit of the said Taylor and others that such fund 
was raised and used with the knowledge of the said Hurt and 
Browning for the purpose of paying the poll taxes for voters, 
and that poll taxes for many voters were paid out of this fund, 
and knowing this fact said voters were placed on the list by the 
said Treasurer or his said Deputy, John Hurt," is untrue: 

That as to the charge in the affidavit of Dr. A. K. Gilmer and 
others with reference to the order heretofore, offered in this 
case by the defendant, H. M., Browning, concerning the 263 men 
in the said affidavit referred to, that the attorneys for H. M. 
Browning, in the presence of affiant, John Hurt, advised the said 
H. M. Browning that in their opinion the evidence which ex- 
isted against voters whose poll taxes were paid on orders to the 
deputies out in the county was not sufficient to maintain the 
case against such voters, or prevent them from being put upon 
the list, under the ruling of the court that the tax receipts of 
voters were prima facie evidence that they had paid their poll 
taxes out of their own funds, and the said counsel further ad- 
vised affiant, H. M. Browning, to make up a list of all per- 
sons whose poll taxes had been paid on orders to the deputies, 
in order that they might present to the court an order withdraw- 
ing any objection to the said voters being put upon the said 
list; that this action on the part of counsel was taken at the 
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suggestion of the court to the effect that the said counsel should 
eliminate all names of persons, where, in the opinion of counsel, 
the evidence was not sufficient to prevent them from being put 
upon the voting list; that thereupon these affiants made up a 
complete list of all persons whose poll taxes had been paid on 
orders through deputies, who had been left off of the said voting 
list; that this list was made up from the written statement of 
each of the deputies, giving the names of all persons whose taxes 
had been paid on orders to each of them, respectively, which list 
were made up by each deputy at the request of the Treasurer 
prior to the time, that the said voting list was made out, and sent 
to the Treasurer's office and are now on file in the Treasurer's 
office for the court's inspection if the court desires to see the 
same; that the said list was made up without taking into con- 
sideration whether the said voters were democrats or republicans 
or without considering whether they were included in the plain- 
tiff's notice or not; that subsequent inspection shows that ninety 
of the names included in the said list of 263 are found on the 
notice given by the plaintiffs in this case, and while affiants do 
not know the politics of all of the said ninety voters they sup- 
pose that they are democrats from the fact that they are included 
in the plaintiff's notice; and affiants further state that as to the 
remainder of the said names on the said 263 list, these affiants 
do not know the politics of but very few of them. 

Affiants further state that so far as they know it is not true 
that the deputies of the Treasurer, or any of them, undertook to 
prevent Democratic voters, or any one else, from having an op- 
portunity to pay their poll taxes ; that on the contrary, from the 
best information which affiants have been able to obtain, the said 
deputies went to each neighborhood as advertised, in the usual 
manner, and gave to every voter, whether Democrat or Republi- 
can, the usual and customary opportunity of paying his poll taxes 
in the neighborhood where he lived. 

Affiants further state that some of the taxes paid on orders 
through the Treasurer's office were of men who lived within less 
than a mile from the Treasurer's office. 

"Affiants further state with reference to the method of settle- 
ment of the County Treasurer with the Auditor, that the Auditor 
charges the County Treasurer with all poll taxes assessed in his 
county, and then gives him credit only for such amount of poll 
taxes as are shown on the delinquent list, which under the law 
the Treasurer is required to turn in to the Auditor, and to which 

list the Treasurer makes oath as follows, namely: 'I, , 

Treasurer of county, do swear that the foregoing list 

is I verily believe correct and just : that I have received no part 
of the taxes or levies returned delinquent, and that I have used 
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due diligence to find property in my county liable to distress 
for the said taxes or levies, but have found none;' that this ap- 
plies to all capitation taxes except those provided under an Act 
of the Legislature of Virginia, approved March 18th, 1910, 
wherein it is provided in substance, that it shall be the duty of 
the Commissioner to assess in each year all persons who are 
assessable who have not therefore been assessed and that 'the 
Auditor of Public Accounts shall charge the Treasurer with the 
amount of assessments reported by the Commissioners of the 
Revenue, and shall require the Treasurer to account for the 
amount of such assessments received by him, and shall credit 
him with so much of said assessments as he shall state under 
oath were not received by him.' " 

The original charge is made entirely by the affidavit of John 
Hurt, Deputy Treasurer, and is in substance, that he, as Deputy, 
was assisting in receiving the poll taxes and giving the receipts 
therefor and generally in attending to the matter of such taxes, 
that he noticed what were reputed to be and generally known as 
"Democratic workers or runners," nineteen, naming them ; that 
the affiant also noticed that some of these runners or workers 
were paying poll taxes in new bills, which ran serially, then 
gives the order in which they run ; that, in some instances double 
payments were made; that many of the bills had never been 
folded and looked as though they had just come from the bank; 
that the orders and money were put in the same kind of en- 
velopes (bills and envelopes exhibited for inspection), then 
gives the number of payments made and tax tickets lifted by 
the several Democratic workers or runners and the districts 
the voters live in; that the affiant further observed that said 
runners would before coming in to pay the said poll tax go 
to the building where Harry L. Kidd, Democratic Chairman, 
has his office, and after being there for some time would come 
to the Treasurer's office with said money and orders in the 
envelopes ; that nearly all, at least, a majority of the said or- 
ders, were originally signed in the same hand writing ; that 
many of the orders were dated some days prior to the date 
marked money was deposited with which taxes were paid ; 
that the president of the First National Bank asked affiant 
"Why you all don't deposit some of your small change, we are 
needing it;" that affiant deposited some of the new bills and 
some silver and marked it, that just after the deposit one of the 
said runners came in town and in about three hours afterwards 
went to the Treasurer's office with orders from parties and 
paid the taxes with some of the marked money, and affiant gives 
other instances where others of the so-called runners paid taxes 
with marked money and states that in many instances the orders 
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were dated prior to the date the marked money was deposited; 
that as evidence showing that one of the "runners" was in the 
employment of Kidd "affiant has now a check from said Kidd 
to said W. E. Rasnake and affiant does not know of any services 
performed by the said Rasnake for said Kidd, except the services 
as runner aforesaid." 

Then the affidavit states that the affiant "has been reliably in- 
formed and believes" that the local Democratic Organization met, 
agreed to raise and did raise a campaign fund, the affidavit was 
objected to and especially all stated therein on information and 
belief. 

Only such parts of the affidavit, or any other affidavit in the 
case, as purports to be on the affiant's own knowledge can be 
considered. The rumors about the raising of campaign funds 
cannot be considered merely on information and belief or when 
they are stated to be rumors. The affiant, said Hurt, further 
says that the Treasurer, "in order to give every one a fair chance 
to be put on the list who was entitled to be put thereon, did, on 
May 22nd, 1911, by letter notify the chairmen of both the Re- 
publican and Democratic parties that all persons whose taxes 
had been paid on orders would be left off the list," and files 
copy of the Treasurer's letter, which is in the words and figures 
following to- wit: 

"Lebanon, Va., May 22, 1911. 
"H. L. Kidd, Char. D. P., and G. W. H. Gilmer, Char. R. P. 

"Gentlemen: There has been brought to my attention irregu- 
larities in the payment of poll taxes for the year 1910, which 
is of such a nature that I will not include in my list persons paid 
in bulk, by another on orders. I have given the public notice 
each year of the evidence I would require in case a voter wished 
to send his money by another for the purpose of paying his poll 
tax. 

"The opinion of the Supreme Court of Virginia (109 Va. Re- 
ports, page 510 to 16) I will follow this opinion in making my 
list of persons who paid their capitation tax prior to and in- 
cluding May 6th, 1911, so far as the records of my office show. 

Yours truly 
"H. M. Browning, 
Treasurer." 

Then following the affidavit of John Hurt, Deputy Treasurer 
( from which I have quoted the substance in mil, and would have 
copied in full in this opinion but for its unusual length), is the 
affidavit of H. M. Browning, Treasurer, as follows: 

"Affiant, H. M. Browning, states on oath that he has carefully 
read the foregoing affidavit, and that most of the facts therein 
stated are true, and the balance of the said facts he believes to 
be true." 
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This is the sum total of all the evidence in the case, aside from 
the previous lists, the list for 1911, the records showing the dates 
when the deputies qualified and a few verbal statements which 
I need not quote or particularly refer to. Upon this evidence it 
is asked that something less than one thousand Democrats who 
have paid their poll taxes, in the manner detailed above, and 
not denied, be left off the list. 

That the conditions fully justified the voters, who wanted to 
be placed on the list, in organizing for quick payment of their 
poll taxes can hardly be denied. In the absence of any evidence 
to show party organization or money raised for party purposes, 
considering the orders and receipts, the sworn statements of 
about nineteen men who presented the orders and obtained the 
receipts for the voters, the most natural inference is, if these 
700 or 800 citizens took any interest in the affairs and govern- 
ment of their country, which it is their duty to do, that it was 
an organization upon their part with a view of quick action to 
enable them to be put on the list of 1910 so they might be enabled 
to vote. 

No deputies were appointed, as will be hereafter noticed, until 
a very late date, and in paying their taxes they followed the rule 
which had been the custom under this same Treasurer and they 
had no notice that his rule had been changed. 

It appears from the evidence, uncontradicted, upon the orders 
of the voters presented by their agents or workers, presumably 
men selected in each section of the county for the specific pur- 
pose, and if they were it was perfectly legitimate and proper 
under the circumstances, no matter what party they may belong 
to, and it would also have been perfectly legitimate for these 
several hundred citizens, to have deposited a common fund in 
bank and authorized it to be paid out to their agents or "runners" 
in payment of poll taxes, or, if collected by the runners, or 
workers, from the different tax payers it is not to be presumed 
that each tax payer or citizen had his exact change of $1.58 to 
pay, so it would have become necessarv for these agents to have 
supplied themselves with change which, if they had done, by 
the time change would be made for any considerable number of 
tax payers, it would have been necessary to go to the bank again 
for change. In any event all the agents, or "workers," have 
filed a joint affidavit, one or two filed separate affidavits, in 
which they say, each speaking for himself, all orders presented 
by them and referred to in the affidavit of John Hurt, "were, so 
far as they know, signed by the parties whose names appear to 
be signed thereto, and any of said orders which were signed by 
them for the parties were signed at the request of the parties 
making the orders, and that they did not sign the name of any 
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party to any order without the authority of that party so to 
do, that so far as they know the payment r of all poll taxes de- 
livered by them to the Treasurer or one of his deputies, was 
made out of the party's means then on hand or with money 
borrowed by the said parties for the purpose." It would not be 
possible for the orders and the money to have been obtained by 
these agents or workers and paid out by them by the means and 
in the manner charged without them knowing it, and their affi- 
davits completely refute the charge. If these amounts were paid 
out of a fund not belonging to the voters, then why the ne- 
cessity of obtaining orders from the voters? The Deputy Treas- 
urer states in his affidavit that the orders, or nearly all of them, 
were written in the same hand Writing, which he states as an 
evidence of the fact supposed that they were not genuine orders. 
This is destroyed by the affidavits of the agents undenied. 

Without going into the different theories as to new bills, 
marked money, etc., it is sufficient to say that, if the agents or 
workers actually represented the voters and collected their means 
from them it would have been necessary to go to the bank to get 
change, the poll tax for each voter being $1.58, and if some should 
happen to go to the Treasurer's office, as claimed, or to the bank 
and then to the Treasurer's office, which is located in the same 
town, just after the Deputy Treasurer had re-deposited money 
which had been theretofore paid by another agent or "worker" 
it would be but natural, in making the change, to get some of that 
same money; and as to the new money and envelopes it would 
have been just as likely that they would have gotten the money 
and envelopes for the voters as readily as for an organization. 
It would have been the best way for them when they went to 
the bank to have had the bank to fix the change for each of the 
parties and the bank would have done so on request of any of 
the said agents if they had many cases and $1.58 to be fixed in 
each instance, the bank would have furnished cheap envelopes 
also for the purpose, and if it had furnished a particular kind 
to one agent it is quite probable that all the other agents woxild 
have been furnished with the same kind. 

But it has been said that notice was given by letter on May 
22d, 1911, to the chairmen of both the Democratic and Repub- 
lican parties in the county, notifying them that, because of cer- 
tain irregularities ascertained, payment upon orders would not 
be recognized. No evidence has been offered to show that either 
one of the applicants ever heard of such a letter and the pre- 
sumption is they had not, and if they had it certainly could not 
have affected their rights in the least because the day had passed 
on which they could pay their poll tax in time to be placed on 
the voting list. . It further appears from the record offered in 
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evidence that the treasurer had failed to have any deputies ap- 
pointed to whom these applicants might have paid their poll 
taxes until it was too late or, to say. the least, very hazardous to 
them. Deputies were appointed and qualified as follows : John 
J. Wallace qualified as deputy treasurer on April 8th, 1911, order 
book No. 10, p. 121 ; H. P. Dickenson qualified as deputy treas- 
urer April 14, 1911, order book No. 10, p. 121; G. H. Wallace 
qualified as deputy treasurer April 24, 1911, order book No. 10, 
p. 122; and Ira E. Thompson qualified as deputy treasurer April 
28, 1911, order book No. 10, p. 123. Citizens shall, as a prereq- 
uisite to the right to vote, pay poll taxes at least six months 
prior to the election. The election will be held on Tuesday after 
the first Monday in November, or on the 7th day of November, 
1911. It can readily be seen what slender chances citizens 
would have had to exercise the right of suffrage if they had de- 
pended upon paying their poll taxes to these deputies whose ap- 
pointments were, doubtless, unknown to a large majority of 
them until after the day had passed for them to have paid the 
poll tax in time to vote. - 

It is argued that the chairman of the Republican party, being 
a candidate for sheriff and an uncle of the treasurer, had previous 
notice that the treasurer's rule as to not receiving poll taxes on 
orders would be changed and that he and all the other candi- 
dates on the Republican ticket knew this fact long prior to the 
date of the letter of May 22, 1911, referred to, and that they had 
prepared themselves previously, that on account of the relation- 
ship, between the parties, candidates on the Republican ticket, 
J. A. Henritze's work in the treasurer's office shown by affidavits, 
not denied, and the former statements, conversations and con- 
duct, in reference to payment of poll taxes in 1910, of J. A. 
Henritze, John Hurt, H. M. Browning and G. W. H. Gilmer as 
to payment of poll taxes in order to be placed on the voting list 
and especially to and in the presence of the parties engaged in 
"procuring the payment of poll taxes of all delinquent Repub- 
licans of said county so as to entitle them to vote in the fall elec- 
tion of 1910," as shown by affidavit, not denied, and the close 
scrutiny of the work of the supposed Democratic workers or 
runners, the marking of their money, and no criticism or objec- 
tion to the action, statements or conduct of persons representing 
the Republican party, though it is shown that money had been 
received in bulk for payment of taxes of Republicans previously 
and some instances given in which the treasurer himself knew 
that payment was not made with the voter's money and other 
instances when orders were received were known not to have 
been written or given by the voters themselves, and they were 
placed upon the voting list; that all these facts, when taken in 
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connection with the sudden determination of the treasurer to 
change his rule as to permitting payment of taxes as a prereq- 
uisite to being placed upon the list, after it was too late for 
persons to observe the new rule adopted and be placed upon the 
list, is sufficient to justify the conclusion that these several hun- 
dred applicants were left off the list pursuant to a well organized 
scheme for the purpose, but it is not necessary for me to arrive 
at such a conclusion in order to properly decide this case. But, 
whatever the motive, which prompted their acts may have been, 
the inevitable result would be to impose burdens upon some not 
imposed upon others and to deprive some of rights which are 
given to others. 

It is a fundamental principle, as old as the oldest constitution, 
that all laws which do not provide for, adopt and promulgate the 
same rules for the rights and privileges of all citizens in the same 
community, are unconstitutional and void. It is evident that, if 
these several hundred voters are not permitted to be placed on 
the list they will be deprived of the same rights and privileges, 
the highest kind, accorded others in the same community under 
the same laws, the same circumstances and by the same judicial 
officer. 

But it is argued that, because the treasurer had permitted peo- 
ple to pay their poll taxes heretofore, contrary to law, or under 
an erroneous rule, it is no reason why he should not now be per- 
mitted to perpetrate a fraud to see his error and reform; as an 
abstract proposition, applied to the treasurer himself, it cannot 
be denied — but his sudden reformation cannot be permitted to 
perpetrate a fraud upon hundreds of voters, depriving them of 
the rights and privileges others are permitted to have and «njoy 
under like circumstances. 

The sole foundation upon which the charges of the deputy 
treasurer are based, is, that a Democratic meeting was held, or 
organization, and a fund was raised out of which the poll tax of 
these applicants were paid — no evidence of any kind is offered in 
support of it, but a mere rumor, ignus fatui ; not so much as one 
affidavit is offered to show that the Democrats ever held a meet- 
ing, it would seem this much could be shown if it were true; 
so, in order to sustain the charges, it would be necessary to pre- 
sume, without evidence, without a single affidavit, the whole 
foundation or basis upon which the charge rest, to-wit : a meet- 
ing of the Democrats by which a fund was raised, that the 
fund was raised for the purpose and then predicate the charges 
upon that presumption. 

It is said that double payments were made in some instances 
which, being admitted, does not prove or tend to prove the 
charges assumed or based upon the presumption that a Demo- 
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erratic fund had been raised and was being used illegally and 
corruptly in the payment of poll taxes. Double payments might 
have been, and probably would have been, made if either the 
applicant himself, supposing his tax ticket to be in the treasurer's 
office, should, after having given an order, have been presented 
with the tax ticket by a recently appointed deputy treasurer, and 
paid it; or, if one of said workers, or runners, knowing another 
worker to have an order and the money of the applicant, should 
have found the ticket, in the possession of one of the late deputy 
treasurers, out of the office, and lifted it (which would have 
been proper), intending to turn it over to the worker holding 
said order and money, and he, in the meantime before meeting 
the other worker, should also pay it to the deputy in the treas- 
urer's office. 

It is said, as stated by the deputy treasurer's affidavit, that 
marked money was used in payment of taxes on orders dated 
prior to the date the marked money was deposited in some in- 
stances ; if a week after a number of citizens should have given 
their money and orders- to an agent or "worker" with which to 
lift their tax tickets, he should come to town and go to the bank 
to get the exact change, $1.58, and put each man's change with 
his order in an envelope at the bank (all envelopes alike), and 
a few hours before some of this new money, which may have 
run in serial numbers, had been deposited in the bank by said 
deputy treasurer, Hurt, would it not be quite probable that the 
bank would give out the same money so deposited? It is neces- 
sary to make the change, the bank is the only place to obtain it, 
the bank always receives $1.00 bills, new, crisp, in packages, bills 
that were never folded, and if a "runner" or worker had re- 
ceived the money from fifty or sixty citizens in tire country, to- 
gether with their orders, it would not be presumed that he could 
possibly fix each man's $1.58 in the country, he would, naturally, 
give out such change as he might have obtained beforehand for 
the purpose and, of course, would come to the bank with, proba- 
bly $5.00 and $10.00 bills, and probably in a few instances with 
bills of larger denomination, and while he would have sufficient 
amount in bulk to pay the taxes for the whole number of citizens 
whose orders he had obtained, still it would be necessary to go 
to the bank to obtain the requisite change, and the bank might, 
as it frequently does, break a package of new $1.00 bills, which 
might run in serial numbers, to have each man's separate tax put 
with his order probably in a new envelope for the purpose of 
paying the treasurer ; it will be remembered that the treasurer 
gave, by his letter heretofore copied and referred to, specific di- 
rections to enclose the money with the orders, and in so paying, 
by having each man's money with his order, would be carrying 
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cut the treasurer's specific instructions, which might be either 
enclosed by letter or sent and comply strictly with his instruc- 
tions, and the voter preferred to send by an agent whom he could 
trust rather than through the mail. 

It is said that these workers went to a "building" in which Mr. 
Kidd, chairman of the Democratic party, had his office, not that 
they went to Kidd's office, but to a building in which he had his 
office — how many other offices or store rooms in that building in 
which it is said Kidd has his office, no evidence is offered to 
show, though the language of the affidavit clearly indicates that 
there were other offices and places of business in said building. 
No evidence is offered to show that even a single one of these 
agents, or workers, even went into Kidd's office, certainly an affi- 
davit could have been obtained to show that one of the agents, 
out of so many, went into his office, if in fact they were visiting 
it for the purpose indicated by the affidavit of Mr. Hurt. 

There is no proof of a Democratic meeting, or organization ; 
no proof that a fund was ever raised by the Democrats, in any 
way, no proof that a single one of the so-called Democratic work- 
ers or runners ever went to the office of Mr. Kidd, the Dem- 
ocratic chairman, or was ever seen even in conversation with 
him; no proof that Mr. Kidd ever handled or ever saw one 
of the new, crisp $1.00' bills referred to, and more than that, 
the treasurer does not say that any of these things are 
true or ever existed as a matter of fact; what he knows 
about the matter he has not divulged. He "states on oath 
that he has carefully read the foregoing affidavit of John 
Hurt and that most of the facts therein stated are true, and 
the balance of the said facts he believes to be true." This 
is tantamount to no affidavit, who can say from such an affidavit 
what facts the treasurer means to say are true? What is the 
basis for his belief that other facts stated in Hurt's affidavit are 
true? His belief, no doubt, is based upon the fact simply that 
his deputy, Mr. Hurt, made the affidavit. 

The treasurer himself should be in an attitude to give such a 
state of facts as will show with some degree of certainty that the 
voter is not entitled to be placed on the list, as it is the treasurer 
who judicially determines that he is not entitled to be placed 
thereon; especially should the treasurer, in this instance, be pos- 
sessed with such knowledge of the facts as to enable him to make 
his own list and file it under his own oath, as the law requires, 
since it is shown that Mr. Hurt, whose affidavit alone, consti- 
tutes the charges in this case, is himself so vitally interested in 
the result, being a candidate, however honest he may be, certainly 
ought not to be put in the attitude of deciding questions in which 
none can be more interested than himself; questions which must, 
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of necessity, have considerable to do with his own chances to 
succeed his principal in office. Such being true, it takes but a 
glance at the situation to show that he is deprived of the requisite 
fitness to pass upon the rights of voters, to say who shall or shall 
not go on the list, who are to vote for or against him. No man 
should be placed in such a position; he is utterly incapable and 
unfitted, however high his character for honesty and integrity 
may stand of forming just conclusions from observations based 
upon the conduct of others, especially when some of them may 
be working for a ticket on which he is a candidate and others 
working for a ticket in opposition. What might seem to him 
very suspicious in the conduct of one set of men might not arouse 
his suspicions in the least if done by another set, or class. 

It is not, nor can be, properly, contended that every man whose 
name has been left off the list has not bona fide paid his taxes 
in the manner provided by law. 

When time was given during the proceedings had in this case 
before it was finally submitted, to permit the defendant to ex- 
amine the tax receipts offered in evidence, with request that he 
designate such of them as he would concede proper to go on the 
list and after taking a day for the purpose, went over the receipts 
and, afterwards, presented an order, with the statement that 
there was no objection to having it entered, this order contained 
some 263 names, which had been left off of the list; but, upon 
examination, it was found that out of that number only about 
fifty or sixty of them were embraced in the notices of the ap- 
plicants, and the receipts which were asked to be examined, and 
for which the necessary time was given. Affidavits heretofore 
referred to show more fully as to these 263 names, and no 
further reference will be made to them. 

If it be conceded, as it is, that it is proper for some to go on 
the list and not proper for others of the applicants to go on the 
list, under the peculiar circumstances and the evidence in this 
case, the burden should be placed upon the treasurer to show 
conclusively not only that they had not paid' their poll taxes as 
provided by law, but to designate the individuals, the names of 
those who are not entitled to go on the list, so they could be 
definitely ascertained. 

"The courts should not .... reject votes on account of 
corrupt practices, unless the evidence is such as to establish the 
existence of such corrupt practices beyond reasonable doubt." 
(Am. & Eng. Enc. of Law, vol. 10, p. 794, and authorities cited 
in note 2; Armstrong v. Crooks, Hodgins's Election Cas. 97; 
Buchner v. Currie, Hodgins's Election Cas. 187; Ironside v. 
Orton, Hodgins's Election Cas. 579.) 

The names of men of the highest integrity and honor appear 
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in these notices, who are asking to be placed upon the voting 
list, payment of taxes were made upon their orders and they 
have their receipts; men of the highest honor and integrity 
would not permit their taxes to be paid for them by money or 
means of another, for illegal and corrupt purposes. Out of the 
several hundred persons who have applied to have their names 
placed upon the list, it being conceded that some ought to be 
placed on the list, and the treasurer being the proper person to 
designate those who are entitled to go on the list, even if there 
bad been evidence sufficient to show illegality and corruption to 
prevent some voters from being placed on the list, and I have 
undertaken to show there is no such evidence, but that it falls far 
short of the requisites to justify the exclusion of any of the ap- 
plicants, yet, if there were such evidence, it would still be nec- 
essary to designate the individuals before the court or judge 
would be justified in refusing to permit any or all of the names 
of the applicants to go on the list. If a number of men were 
charged with a criminal offense and the evidence should clearly 
show some of them guilty, but did not designate them so they 
could be separated from those not guilty, the law would make 
them all free. 

It appearing that these notices were served in due time upon 
the treasurer and that the applications were made within thirty 
days after the lists were posted, by the applicants, to have the 
lists corrected, I will direct the names of all persons who have 
receipts and others who have made affidavits that they had re- 
ceipts and lost them, said affidavits not being controverted, and 
that they had paid their poll taxes, to be placed on the list. 
After a full investigation and consideration of all the facts and 
circumstances of this case, under the light of the law, I do not 
think there is any doubt but that an order so directing would 
be just, fair, legal and equitable. 

"The statutes usually provide the mode in which persons of- 
fering to vote may be challenged." (Am. & Eng. Enc. of Law, 
vol. 10, p. 705.) The mode in Virginia is provided by statute. 
(Code 1904, Sec. 127.) If there should be one on this list not 
entitled to vote the remedy is provided. 
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